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In recent years, it has become common to invoke national "

security as a basis for non-enforcement of intellectual property
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and actions inconsistent with WTO rules. The United States has Summer 2024
(Original Article)

on several occasions used this as a basis for implementing
www.jpl.illrc.ac.ir

measures that are inconsistent with WTO rules. Among these
DOI:
measures are the restrictions imposed on imports from the 10.22034/ip|.2024.718560

European Union and broader restrictions on steel imports from
China to control China's economic rise. The last case citing the
security conditions for not protecting the intellectual property
rights of foreigners is the action of the Russian government after
the attack on Ukraine, citing emergency conditions under Article
73 of the TRIPS Agreement. The question that is tried to be
answered in this article is under what conditions WTO member
countries can use Article 73 of the TRIPS agreement under the
title of security exceptions as a legal basis to ignore the rights of

intellectual property owners?
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In the WTO jurisprudence, two decisions of the World Trade
Organization Dispute Settlement Body have addressed the
challenges related to actions inconsistent with the rules of the
World Trade Organization citing national security. This article,
based on the descriptive-analytical study, concludes that
according to the procedure of the Dispute Settlement Body of the
World Trade Organization, the application of provisions related
to security exceptions must be done in good faith, and as a result,
in cases where the lack of government itself creates emergencies
due to lack of good faith cannot be documented as a lack of

protection of intellectual property rights.

KeyWords:. intellectual property, World Trade
Organization, Article 73 of the TRIPS Agreement, national

security exception, good faith, emergency conditions.
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1. The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
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1. Decree of the Russian Government No. 429-r dated 5 March 2022.Available at:

http ://government.ru/en/docs/
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3. Panel Report, Saudi Arabia - Intellectual Property Rights, para. 7.242.
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WT/DS567/8 (adopted June 16, 2020)

foy



for

el
’w&)?

193150 (52388005 | 1ee (5558 CaSlo (Bgdo (52! )3 (siial UL

S 3aS 95 banly) wdad 51 (AL (g ,a8 plwsg et b Jelss g9 50 5l (6555l b ol
S &5 Lol 5 (64 ladg) Jlosl pae (Jl cnl Lodiog o8 B g
VY ool o wwy slizal & Iy (gykad iy slapbojle culy (oS s Judoay 525
oty el ool ol gilie s Jou8 Ll _Llas Loyl s |y i
B9 (Al 9)lge 0 lalilre § (6,45 sladyg, Jloel pac g (gogaw liw,e
- gy (loodign codd S8 0)lge 4 azgi b il 0929 (6,k8 (o slaglejle
WSl oo aS Wyls (St sla Fhg gsine caSIle gim- (g5 linnye 5 o35
L9 (A Slez D)las Glejls 50 (o Sl pgrde i gl sk Glgie 4
OIS Toog 4 okgn 90 0 D el lgtul b Sl Sptie 350, cxl
e o pgd c el Sawy BB ahad o 4y Lo ol glidiul 4 slicwl oS s oo
@ 5rlazl b 4 0dgn 93 ;o SLIL . el (e Julod g 4525 s VY 0oL
55,0 Yol cslazs s wilonds alil gL lasl Cursg b Kix oo o a5 lolasl
(ool gljlos paols g Lagdlon 0 a8 SlelaBl 4y e sy 45 ABO oo Lo i
) Bl 4 g0 S ol (bl )3 g il oo (b S 55 39 o0 boga o
ol olite lacs,b ol 4 4zg BB eb 4 beds wes (o)
5 el oo pladly oniiadl,] gdlie m cslis 3j90 5 Laied oaloz aiLiliS
adlie g L oads ol laladl aS aresls 5L3 s 5 050,530l 1, _cguline 3,505,
bl axls |y i L olelll JBla od s Lol gy 30 5 o0 pdlel taiel
393 (smolwl (Sl @l 5| a5 axg5kan (0900 53 (gO9xm iy cApug) SN
&Sl bl gl & (b 0l b wogy b 1 53 man 95 31 (6 ey ol oS sl 31|
(o) Loxlogh Cupndg (g & 995 S (g9 Gl ;e 0dbple (Sl



el
’-ﬁ?

Y oylows |V 2,93 [ VF Y yliwali g )lon | (pogpas d,.b. » We}'gwc\owsb

iz 5,5 5 Lo Casiol e 5 W39 3,15 00, b s L | olaidl 5 i
@ o coal bl 5l oolaiwl ogd cod cvaliv ol zals 5l glalis g oyls asll
Slegogele)pldS aS |z cdbaalss (ol o )los Sl sl g jo 0k Jlex|
Cortal a4 golal Coctal 51 313 5 0nilouS sg5 cwlol il adlio jo 1) g iinn
20,5 inlyS azgs iblage Skl g (6l Sl ¢ oSl

S LT a8 wal ol byl el Jsl alig 1o 0als g3 V¥ 03Le o s il
36 by ol 03,5 Ll s e Ly gt glitial 0o e lajls pins
e oy oblasul ol aS 89l ools o3l e ygdS a4 wls sy ol (bl
S sl sl plisgs Sgil,ue Lol 5 ool sasl ez gas oz b S oS
b ke )l e Glesle S o i 13 0039 95 2 50 Cos o Jo
Wl oslsl el @l cdgs oSy slial 4yl ol 5 beaien il ol o
el @l 5l (Ll oy 32 9 00,5 (g)l0093 ()bl 993 &jg0a;
ol 4 sl > i oll.ainilods baase 593 ol 1) cdgo G oaliylo
oyl Cunig 4 a5 (Slej 45 (go9ms iy 5 dpyy bl oS w10y £ 50
Ol ye (o5l il (gogrm iy o 0dig ;0T 1 b aistilo Cod e (50,5 sl
@ 6,15 92,75 Jeed 9 Silals Ly, aldad 55 51 )8 (39,5 (g5 (sl (g092
b 1 51 g STy S s o e anslz )5 4,58 ol

oigyy 3O 3 D905 L dgwyy gy 0 S & (o b g wilpSies (yge
5 gy slocn 51 ales sl |y (SUias 4y, wlgs o0 0,5 anb (g3gmm i 2
oS Sy oo S 4t (55,5 o Jlosl 1) gy 03,5 aMlel oS gl Ladly ol o

wlgzs b yo (ggime CeSlo IS8Ty bl Ssl e oz 5o apgy Slolad]

foF



Fed

el
’w&)?

193150 (52388005 | 1ee (5558 CaSlo (Bgdo (52! )3 (siial UL

VY oolo a5 wiluop |y plo ol candlys cid cogam (b e oigp 43.095 dls
loanl3d jsbay eyl aS larmes 5 et (6,108 (lsB (B sl (63970 o
Sz pleslo o sl (5970 il oo o8 50 Sho el L (golastl sl SIS
5 ol Uoyp 2 e il sl S5 5 (38 a8 S5ty o o
@ il oS (Sl o)l gl el glalial 2Ll g, 9 ($93B 05) 8
5 oy ploil Slaladl (g conwlis wiejls (gl oo (A (Fgliad 095 &) e lgie
3l g il bl 55 e ] e 3ol

5 el (Sl arg 5l die 335 - Ay 0l jo BB > Clio e
el 00,8 slizsl oole ol (S9lB j5bo 4 drnsg; A5 s Az S ol 4 Cki a8
ol 9955 golosss el Laily) 5o jLlasl 3929 Mo (o) 5l i ( 2L el 5o
Olags (als Cadgis 51 B ols oyl jgloio 4y a8 oy ol (6 S domt 4 e
5 oS VVoolo 4y olitwl jo 05 Jlosl 2ol ailgs cod loyglS .0iS l18 0e5
Lol 5,00 6 Lol Ll s 39 13 s Loyt glel ol g 5 0ty SISY \ ools
it @l iz 4 gdaw 5l Bogd Sl g oy i awg S e
WS (6 5ol

1 Letdgo Ll g oged 12l g e eliol (o lgie 4 by |, dsbidlgn V¥ oole
T,z Jgeol b ol g i b 5 (6,58 CoSUlo 5 cglom pas g ol & sl
Olizeen Wine mte |y plejlo ool slacslo ) 5 s Bjle Slez @)l5 ¢lojle
2oL Ll 0l ca LoV Yoole il oy leslr B3] o clocian aug, 51 45
Lo jolaie s 2dgo G Jo oy oyl plsis 4 oo o e85l 8 las 092 g 550 )0
0y 18 oolaul 9y50 Ml 6yl bl Ll 5 355 o ] @8lie



el
’-ﬁ?

Y oylows |V 2,93 [ VF Y yliwali g )lon | (pogpas d,.b. » We}'gwc\owsb

bulyy )0 o olldl Canig 00 505 So (Sl 55l bgas S a5 il b o
orleglos lEBlg3 o g5 lageas 4y a8 il axls o5l ayls (S e sl odl ey
s 5 S5 e adstne 51 el Sblinul a slil b s 5 03,5 Lasa
a8 3)lo (W 095 Codghuna 51,118 (gl g 093 Dlaladl a5 Sz dnng i cnl S
Glaal o Jpol a5 azgs LS sliul e iV¥oole 15 7 i el bzl
Ol 0 195 o0l gy S s ell o0le (ol pndS D950 g (e 5 Asliidlge
Pl abox Lo & Jlellin Laily) )3 (lhow (ad Cunig 1) S sliul oobe
o 3l goate slae, ot o g 4 oS el ol ST (pliSsl @ aps,
oz 5l ¢ Jolite (glaw 25 b 355 ai5d & 55 dunmg) Sl 43S 18 caliie (glayplS
gt el CaBlga (gginn CoSLo 3gin aln) 15 955 gl Al dige 53 SSLalal
s oy ool OIS 00le (ol d dugy bl ¢ asl i iz jo.cwnl oogas als |,
Pt Sbelasl sl L2b Jedlinn bailg) o (o)l abl Cunog Sl (s 0Bl o
e glaoles Lawgs 59l cpl g0 aalg30 lgls 9590 cnl )3 el 039y drng,
ools 5 Loyl shod Slebl gozme (Hho ploslis (ogas gorme wiile Al
a2 A o3lusl g e yols ceilo p b ool STl oo pgSone g anls Lol s
s )bl ag S a1y 095 (sloamlas Slagas 181y o giae ol bl gy L
losalae st Lol ok @ Jos cul opse 3l ) o] (Bt comle s cunlos,S
@ Ogd oo Liacl Slagas 10y j90 4 i >l g 20,05 oo 0000l Iy Lacl plo
P8 oezlr el Slliial 5l eyl soliiul 5l (6ol (glp sy oo i
Oy J> ol e 9 098 Jrass b (el Sblel 4 sbisl (Sl (sl (Jad
bl cuxzy Qb sl o)l Sz plole O > che oo

el V¥ oole bl 4y oliciwljo Lacl cod g

fo5



fev

%,

v
",
A

o 2503150 G325 amen | wer (6,58 Callo gl (5152 )3 il U]

»L)gel.m

)b 2obo -l

olSiilo ol )Ll cosly o295l Loy daz 5 ¢ w5 dol CaiBlgn s (VVA9) Luogl,> slo
ool

Ly 6yl laaiz asb cblge ay 3ol 5l ams ol £zl 3 aln() FAY) s s
Toyles (s olKisls b pole 5 Boi 0uSiils dloee ¢ 6,58 CuSUbe o> o)los b
Sl e 5o ol sifial o V) e gohe s e osblin g9
i Oldlhas aslilad (ol ST arug; (g9e0 IS Jo ciin (B)IF g3y o )l
Sl cEojlal 0V 090 ¢ pogas

B gle -
Abbott, Frederick, (2021) ‘The TRIPS Agreement Article 73 Security Exceptions and the
COVID-19 Pandemic’) The South Centre Research Paper 116, Provided in Cooperation
with : South Centre, Geneva).
Benton,] Heath(2020), The New National Security Challenge to the Economic Order, 129
YALEL.J. 1020, 1031-50
Branswell, Helen (2020), As coronavirus pandemic worsens, health officials fear
nationalization of drugs and supplies, STAT HEALTH, 15 March,
https://www .statnews.com/2020/03/15/as-coronavirus-pandemic-worsenshealth-
officials-fear-nationalization-of-drugs-and-supplies 2020. Available from
https://www.ft.com/content/60434224-a70d-4a8d-821f-6ac239b4a349.
Gurgul,Olga(2023), Invoking Article 73 TRIPS in good faith: no recourse to ‘security
exceptions’ for Russia’s violation of TRIPS,,Journal of Intellectual Property Law & Practice,
, Vol. 18, No. 6.
.................. (2022),'Saving Ukrainian Lives during the Russian War : Ukraine Must Waive
IP Rights under Article 73 TRIPS to Provide Access to Essential Medicines’ 71/8 GRUR
International 719.
Gladisez,Jacob(2021.),the national security in the WTO, GEORGETOWN JOURNAL OF
INTERNATIONAL LAW,vol52,



\c)W|\b)5>|\f’\‘owus)%|uvsm&égsé)bwfgwe\nwsb ’L;,‘,Jf{

Pestryakova,Alisia(2022) ‘Freezing of Foreign Pharma Patents in Russia? Legal Uncertainty
or Fake News’ (Lexology, 24 March).

Available at https :// www.lexology.com/library/detail. (accessed 25 February 2023).

Wu Xiaoping and Bassam Peter Khazin, Patent-related actions takenin WTO members in
response to the COVID-19 pandemic, WTO Staff Working Paper, No.ERSD-2020-12,
World Trade Organization (WTO), Geneva

This Version is available at :http ://hdl.handle .net/10419/226168

Woods, Michel Woods (2024), WTO panel sets threshold est for the national exception/
www.slaw.ca/2020/02/25/ visited at:27/5/

Documents and awards :

Case concerning Allegations of Genocide under the Convention on the Prevention and
Punishment of the Crime of Genocide (Ukraine v. Russian Federation). Available at
https://www.icj-cij. org/en/case/182 (accessed 25 February 2023).

DS590 Japan—Measures relating to the Exportation of Products and Technology to Korea,
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds590_e.htm.

Decree of the Russian Government No. 429-r dated 5 March 2022.

WTO Documents/IP/C/W/669/Rev.1,Waiver From Certain Provisions of the TRIPS

Agreement For the Prevention, Containmentand Treatment of Covid-19, Communication
from India and South Africa, IP/C/W/669, 2 October 2020

https ://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx.

General Agreements for Trade and Tariff.(1947)

General agreement for trade and service, GATS, 1994

Trade-Related Aspects of Intellectual Property Rights (TRIPS)

discussion in European Communities - Measures Affecting Asbestos and Asbestos-
Containing Products, AB-2000-11, Report of the Appellate Body, WT/DS135/AB/R, 12
March 2001, at paras. 169-72

Japan Third parties original proceedings,
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds567_e.htmvisited
at22/8/2024

WT/DS114/13/18 August 2000/Canada - Patent Protection of Pharmaceutical Products.

oA


https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds590_e.htm

¥4

A o
2 ,,&)J/ 1993050 S350 | e (655 CuSIbo G (51yal 5> srol UL

WT/DS567/R (adopted June 16, 2020),Panel Report, Saudi Arabia - Intellectual Property
Rights, para. 7.264. Panel Report, Saudi Arabia - Intellectual Property Rights, para. 7.265.
12 Panel Report, Saudi Arabia - Intellectual Property Rights.

WT/DS192/7/7 November 2001/UNITED STATES - TRANSITIONAL SAFEGUARD
MEASURE ON

COMBED COTTON YARN FROM PAKISTAN.

WT/DS231/AB/European Communities—Trade Description of Sardines, 26 September
2002, para 278

WT/DS2/AB/R , United States—Standards for Reformulated and Conventional Gasoline,
20 May 1996, 22-47 ibid. 48 United States—Import Prohibition of Certain Shrimp and
Shrimp Products, 12 October 1998 (WT/DS58/AB/R).

WT/DS512/7,29 April 2019,(19-2928) Page : 1/1,RUSSIA - Measures Concerning Traffic

In Transit.





