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Will and discretion play a serious role in the field of et
nstitute

responsibility and are disrupted under the influence of duress.
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Disruption of will occurs with the violation of intention and

discretion, or the loss of consent. This factor can be formed in
www.jpl.illrc.ac.ir

private law, contracts and status provisions or in the field of
DOI:
criminal law, crimes and religious prohibitions. Article 202 of 10.22034/jpl.2025.2072154.1242

the Civil Code considers duress as criminal law and considers the
element of intransigence as a condition for its realization and
effect. While in the law of contracts and status provisions, what
forms the reality of duress and causes its effect is the same factor
of pressure, threat and imposition to the extent that it distorts the
element of consent and disrupts the will in this regard, and there
is no necessity or need to introduce the element of Lack of
resilience as a condition for the realization of duress, and

therefore the approach of civil law faces a serious challenge.
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This research, through a comparative study of Imami
jurisprudence, Iranian law, the law of European countries, and the
principles of international commercial contracts, has established
the theory of distinguishing duress in the field of contract law
from the criminal field in an analytical-descriptive manner, and
considers the criterion of duress in contract law to be the mere
violation of consent, and does not consider the consideration of
the element of "lack of resilience" to be necessary in its
realization, and has considered Article 202 of the Civil Code to be
caught in a kind of confusion of the field of criminal law with the
field of private law and the field of contracts. Therefore, from the
perspective of private law and contract law, the party who is
emotionally abused is in a way a victim of "duress and coercion"
and lacks consent, and the contract formed by him is not complete
and enforceable. However, in criminal law and religious
prohibitions, for the realization of duress and its effect on the
removal of criminal liability, the element of "lack of resilience and
resistance" against crime and forbidden things is necessary, and
mere lack of consent and unpleasantness is not sufficient to
remove criminal liability and avoid committing religious

forbidden things.

Keywords: will, Authority, intention, resilience, Duress,

contract.
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1. Pierre Catala.

2. "There is duress where one party contracts under the influence of pressure which
makes him fear that his person or his wealth, or those of his near relatives, might be
exposed to significant harm”.
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1. Jean-Baptiste Racine, Laura Sautonie-Laguionie, Aline Tenenbaum and Guillaume
Wicker, "European Contract Law", P 356.

2. ARTICLE 1.7, (Good faith and fair dealing): (Y)Each party must act in accordance
with good faith and fair dealing in international trade .(2) The parties may not exclude
or limit this duty.
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1. ARTICLE Y.\, (Freedom of contract):The parties are free to enter into a contract
and to determine its content.
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1. "Principles, Definitions and Model Rules of European Private Law", (DCFR). Study
Group on a European Civil Code, (Munich, European law publishers, 2009).

2. "(DCFR)", 1I-7:206: (2) "A threat is not regarded as inducing the contract if in the
circumstances the threatened party had a reasonable alternative”, p 525.

3 . "(DCFR)", 1.-7:206: Comment B: "Coercion: Consent is vitiated if a person is
coerced into doing something. Normally coercion will involve the use of threats but this
is not necessarily so. There may be a situation of such dominance that one party can
force the other person to act by simply giving an order. Often there will be implied
threats in the background but it should not be necessary to imply threats artificially if
there was factual coercion in the absence of threats". P 526.
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