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The criterion of the effect of Duress In contracts, a serious
challenge in Article 202 of the Civil Code.

A comparative study in Imami jurisprudence, Iranian law, the
law of European countries, and the principles of international
commercial contracts «Unidroit»

Abstreact

Will and discretion play a serious role in the field of responsibility and are disrupted under the
influence of duress. Disruption of will occurs with the violation of intention and discretion, or the
loss of consent. This factor can be formed in private law, contracts and status provisions or in the
field of criminal law, crimes and religious prohibitions. Article 202 of the Civil Code considers
duress as criminal law and considers the element of intransigence as a condition for its realization
and effect. While in the law of contracts and status provisions, what forms the reality of duress
and causes its effect is the same factor of pressure, threat and imposition to the extent that it
distorts the element of consent and disrupts the will in this regard, and there is no necessity or
need to introduce the element of intransigence as a condition for the realization of duress, and
therefore the approach of civil law faces a serious challenge.

This research, through a comparative study of Imami jurisprudence, Iranian law, the law of
European countries, and the principles of international commercial contracts, has established the
theory of distinguishing duress in the field of contract law from the criminal field in an analytical-
descriptive manner, and considers the criterion of duress in contract law to be the mere violation
of consent, and does not consider the consideration of the element of "lack of resilience" to be
necessary in its realization, and has considered Article 202 of the Civil Code to be caught in a kind
of confusion of the field of criminal law with the field of private law and the field of contracts.

Therefore, from the perspective of private law and contract law, the party who is emotionally
abused is in a way a victim of "duress and coercion" and lacks consent, and the contract formed
by him is not complete and enforceable. However, in criminal law and religious prohibitions, for
the realization of duress and its effect on the removal of criminal liability, the element of "lack of
resilience and resistance" against crime and forbidden things is necessary, and mere lack of
consent and unpleasantness is not sufficient to remove criminal liability and avoid committing
religious forbidden things.

Keywords: will, choice, intention, consent resilience, Duress, contract.
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4."There is duress where one party contracts under the influence of pressure which makes him fear that his
person or his wealth, or those of his near relatives, might be exposed to significant harmf coi.Cesl oslid] asgs



45 a8l had 5l (A6 Wl oo daly cplaiS o loly Blo)l 3 LSAT 1) (69 9 9gd o0 Be atS 3929 50 ol ST
OYO g IVE Y (21A0F (5 500m) Sanl 00l 59, T b iialag g 5l Gaus askl 1o cloial Calag b g 5T L ases
ol rdy ST byl 5l wls 5 098 Wdly g5 8,90 laols B 5 pogas Ggix Corlu o Wb cible o35 Al
4 591),3 Sl S1an g o e b o )15, o ulul 5 o g slodls |5 i olls o opa & g i
as 8,k il e «culoyy S 0 Lals Jds 4ty 3> ol KX g S JUasl g g3d 1) 0ls 1,8 aas o 03l 0356 el
28,5 03l | of ST pgaz cnl 5o Wl ey el [ olo, W8S g oal of ST SU)E o5 4y Cunl ble (5325 )50

023 go e 311y My allas )08 &y sl o 45 WIS i 5 0l 1, ol 3 Wit e Ll S5 4

ploul a8 cal a8l olo )18 G coole o o 0gd oo Pl (el 3> b & 3> 5 (Jean & others, 2008: 367)
(Bl o) it (53 sl ol 38,5 S (ol 38155 S5 o5 o i 4 ile 555 g 0 5 9,5 oo
;o 14 (Charman, 2007: 147) Sgl8 e ol & g oo oliiil &5 g sl 3525 Jlasl &5 g ol 2l ST & a5 ol o
Slbl 5SS e el o Oyl jo aS 00l zu pal c@Unidroity Lol o (5l slaols 1,3 Jaol €V_Y» ool ol o
aS 85,9050 oST oole O 3l e an j aiS s dilaais dalre g od s ol b gllas a5 aiiis a3le ol ) )3
A8 T(Tosle o) Jad XV F g anisy o R)aile azlse (usgasme b Latul b ], BlSS 5 ak by ol wiilsi el ol
ol,ST 5,50 (aseds €5 5l Cbm ,08 51 as ol ST 5 M50 1,5 ccusbiann] Joass 5 Cosgama sloul o4 5,90 Sb pac»
ol g (Mg By ol pdy BB e sm5e 0)yke gural 4 pol (l 5 WS 00 595 OB nl Jsod 5l s )5
5l a5 ol By Galy 3> 0nl 5 0o (3 i g5l pl3ll 5 S &y Glgi s0d 955 JiSe 5 AR o5 e ol 18 B
@ g 5l (A6 ST (o mie LS (el sl glasls 3 50 5550 Jol cnl (e il Gy s
CoalS VA pY VP g augn 7 g Ll ) ol Baaze s (gl dde frad 5 JUal 3> 5L ail 0 Slad glses anll
Oles o)1 0,50 asds ST s il ol g plles 00l )l S colo 3 gliasl g Jas bl ool)l Ledly col ST & yg0 40 (Y
il ol il e 50 Saldy G5 (gase o yze 5 ol i gLl 4y iy sie LSa5 0l aals 1) T sl U
By el BT RIS (55 Sl og Sigaste sl eonind ol ST s 555l U 258 50 (s ol STogzs 5 cel e
Gole o] a5 s a5 0l oo ol ST g s (g ol aasly s az 10098 o ol ST 5 0005 (5015,1,8 5 alolas plxil 4y aseds
5 b g ol ST ST aiz s Sl Jre S ood Cenglie Sl 50 s sa & Jg o)l |y (0l Qb g Jeos g
O a3 00 31018 olml g BSCAS ) (5 ol pas o8 4 g 03,5 sletsl g az gl wie Sii pas Coled o My slal
@ lg,0me Jol Jead 5l G oole yo laols 3 solyT ol .l oile pgymma ol 1,3 sol3T cpolas ol 5 &ly yo patd

el Tasal 3T T olie g lgios g g5 ot g oloy 8 LSa5 j0 4 Wils o G ol el | ols |3 Gkl el o

1. Jean-Baptiste Racine, Laura Sautonie-Laguionie, Aline Tenenbaum and Guillaume Wicker, "European
Contract Law", P 356.

2. ARTICLE 1.7, (Good faith and fair dealing): ()Each party must act in accordance with good faith and fair
dealing in international trade .(2) The parties may not exclude or limit this duty.

3. ARTICLE \/\,(Freedom of contract):The parties are free to enter into a contract and to determine its
content.



ol 8 9y G LA VI g delniy (g0l )3 39i 4y il e Lz e )] e ol STyl jo i iz b

‘ol;lw‘uaw wl)al) QLQJTJ}b aﬁj)yﬁm.wmju@wlmcm L Sedi pas o o‘;‘uu.o.s‘_}a.l?u
eeS ) )lon Sl 15 Cepadly b b 5endas o NS g €y o Qb Lo g wai of &35 Lo il ousls aylie 4,
Loyl B ,o 4> 5 dralol 4l 1 4z (ol e a5 shiilen L) eenl Olgol Llow i s ay g o(FFA ) VYRS

B2 o )18 Baa ) Lo, ady ) ol ST

s o i) a5 Bigad el 5 ilad Syl o33 S (L-T:206) osle 51 pyo it « blia alaki 3
s>l g glogl 51 a8 590 ,0» :atils |0 'Y+ + 4 (Draft Common Frame of Reference — DCFR) S yiie a0
Gl San 0t (ol T o5 SlaelB 81518 Slinil s of STl arils Jghne 30l 4 0586 a5 3y Cowd @
£33l B 6y S it 3 45 g 4y el 458,55 U 50 oS g] ol )8 50 o 435 gl |, S
a5 (69,50 ;0 odal eole (sl pdi 1o azil oo 1y .ty )b aled ) (g ol 0l 5w asags Lol ST o 0 (g0
=9 &y y0 03,5 Jlg olsyl3 S a1y (6,503 (ol jgiws b Bro 93 Mltul 5 o5 CusBae il patd
aSST 4z sl o Jise ¢ pgdie By ol g ool coplplo Tasls 5 58 pe saags ST sl a3 S IS L]
bl g oolyl st lyzl cilad gad 5 Jlasl G 1 gl b pae (Shag sy ar B0l (e so90 9005 ol
ol ST g auags g caiil ools 75 (g9 Pl CauxBge 5 0aidd Hgiws Lated il Coxsg wlol 5 ST 2o cul culs,
ooyl s g a5 (5 s Dl o oole ol e Jlal gl 4T A Gl Sw o P e aBl a8l 95 o2 ol
izl g o s B 4 1 s i)l L3l oliisl a5 aul 5 eV YA DVYAY ol Lo S oyt 50 38 |, 99 sad s 5|

28,5 55 g0 cunlol ST )50 (st g5l QU 3l gyl a5 8151 s waes 8 L s sl

e oS ol ST Bz 5l 52 S 5 (ads (Bl cub g Cols) (b (hgade 4SS @ az g b s lail Eed o add o
JB 5,5l (VA g YAV Y 3V FVD L Lashocl anaslas osie 1o of ST i 8l 1) ol ST 0,500 (aseds (555! S
b 9,5 50 Olobas Jlo ol am iy b g 0 jed o0y ashcals, 1) 0l a8 sl sl 0,50 YA a5 Lo a1 (3L
Doty Line (a5 (i (o dlle ulg 53 DLl ade 33lo pll (ot - Congmnds (55 Cul) Slod gims oo) o
b eolST g o e 358 50 5 Cowlonlss Minie 2 ieiS (59, Sl WT g e |y 0l ST s s ulul pr wS g plel i
a5 a3 oo ol ol (nl el 00903 (Byme ol ST, p3lo g 58 9 e S 5l 05 JLaS g | Gllake (59w 5104

99y Solo) Hlaad plea b g (gox sl pae (Wl L LS jusd (s 5l 00)l5 (sl ,Lid 5590 10 05 gu Sliail 4 (oS> (5l 0

1. "Principles, Definitions and Model Rules of European Private Law", (DCFR). Study Group on a European
Civil Code, (Munich, European law publishers, 2009).

2. "(DCFR)", 11-7:206: (2) "A threat is not regarded as inducing the contract if in the circumstances the
threatened party had a reasonable alternative", p 525.

3."(DCFR)", Il.-7:206: Comment B: "Coercion: Consent is vitiated if a person is coerced into doing something.
Normally coercion will involve the use of threats but this is not necessarily so. There may be a situation of
such dominance that one party can force the other person to act by simply giving an order. Often there will
be implied threats in the background but it should not be necessary to imply threats artificially if there was
factual coercion in the absence of threats". P 526.
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