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Foreign investment is an important factor in the economic ——~—

development of various countries in the world, especially for
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developing countries, and therefore, various countries through ST 2D
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concluding bilateral treaties with other countries, try to provide
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more favorable investment conditions for nationals of the
DOI:

contracting state. In this regard, since foreign investors are 10.22034/jpl.2025.2073611.1250

usually not optimistic about the domestic courts of the host
countries, and always give the possibility of their orientation in
favor of the host countries, reference to the international
arbitration institution as an impartial authority for resolving
disputes is usually considered in bilateral investment treaties. In
this regard, the issue of filing a claim by dual nationals with a
common nationality with the host country of the investment in
international investment arbitration tribunals has always been

one of the most controversial issues in investment arbitrations.
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. In this regard, although the ICSID Arbitration Tribunal has
refused to accept the claims of the aforementioned individuals in
accordance with the express provision contained in Article
25(2)(a) of this Convention, other arbitration tribunals have
adopted different views, considering the conditions foreseen in
the relevant bilateral investment treaty and some other factors
such as dominant and effective nationality. The findings of this
research, which was conducted using a library method and a
document retrieval tool and by examining the decisions of
arbitration tribunals, confirm that although the ICSID Arbitration
Tribunal emphasizes the inadmissibility of claims raised by dual
nationals against the host country of the capital, assuming that
they have the same nationality as the host country of the capital as
the respondent in the case, nevertheless, other arbitral institutions
established under the UNCITRAL Arbitration Rules have not
followed such an exception and have made decisions depending
on the circumstances and requirements of each case. Thus, the
disagreements among arbitral institutions continue to increase the
importance and complexity of the issue of dual nationality in

international investment disputes.

Keywords: ICSID, UNCITRAL, dual nationals, bilateral
investment treaty (BIT), host state.
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1.See, e.g., Serafin Garcia Armas and Karina Garcia Gruber v. Bolivarian Republic of
Venezuela, PCA Case No. 2013-3, Decision on Jurisdiction, 15 December 2014, Paragraphs
158, 196, 199. Cf. Manuel Garcia Armas et al. v. Bolivarian Republic of Venezuela, PCA Case
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No. 2016-08, Award on Jurisdiction, 13 December 2019 (finding that the tribunal did not have
jurisdiction under the Spain—Venezuela BIT because of the claimant's dual nationality). See
also Sergei Viktorovich Pugachev v. The Russian Federation, UNCITRAL, Award on
Jurisdiction, 18 June 2020, Paragraphs 385-386.

1. Champion Trading Company v. Arab Republic of Egypt, ICSID Case No. ARB/02/9,
Decision on Jurisdiction, 21 October 2003, Paragraph 3.4.1.
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1. Bilateral Investment Treaties (BITs)
2. "Fair and Equitable Treatment,"
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1. “Multiple Nationality”
2, Dual Nationality
3. European Convention on Nationality
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1. EU-Canada Comprehensive Economic and Trade Agreement (CETA)

2. “A natural person who is a citizen of Canada and has the nationality of one of the Member
States of the European Union is deemed to be exclusively a natural person of the party of his
or her own dominant and effective nationality.”

3. BIT between the Republic of Colombia and the Republic of Turkey. Available at
https://investmentpolicy . unctad.org/international-investment-agreements/treaty-files/3249 /
download.

4. BIT between the Canada and Romania. Available at
https://investmentpolicy.unctad.org/internationalinvestment-agreements/treaty-files/4905
/download.
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1. BIT between the Republic of Mauritius and the Arab Republic of Egypt. Available at
https://investmentpolicy. unctad.org/international-investment-agreements/treaty-files/3285
/download.

Z'create and maintain favorable conditions'.
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! a Convention on the Law of Treaties. Available at
https: //qual un.org/ilc/texts/instruments/english / conventions/1_1_1969.pdf.

2. See, e.g., PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin
Electrik Uretim ve Ticaret Limited Sirketi v. Republic of Turkey, ICSID Case No. ARB/02/5,
Award, 19 January 2007, para. 246; Serafin Garcia Armas and Karina Garcia Gruber v.
Bolivarian Republic of Venezuela, PCA Case No. 2013-03, Final Award, 26 April 2019, paras.
291, 347, 348; Antonio Del Valle Ruiz and Others v. Kingdom of Spain, PCA Case No. 2019-
17, Final Award, 13 March 2023, paras. 564- 571.
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1 . See, e.g., Sempra Energy International v. Argentine Republic, ICSID Case No. ARB/02/16,
Decision on Objections to Jurisdiction, 11 May 2005, para. 136; Abaclat and others (formerly
Giovanna A. Beccara and others) v. Argentine Republic, ICSID Case No. ARB/07/5, Decision
on Jurisdiction and Admissibility, 4 August 2011,paras. 517-520; Churchill Mining Plc. and
Planet Mining Pty Ltd. v. Republic of Indonesia, ICSID Case No. ARB/12/40 and 12/14,
Decision on Annulment, 18 Mar 2019, para. 239; Raimundo J. Santamarta Devis v. Bolivarian
Republic of Venezuela, PCA Case No. 2020-56, Award on Jurisdiction Ratione Personae, 26
July 2023, paras. 369-371, 374, 377. See in detail the recent study on treaty silence, S. Batifort
and A. Larkin, The Meaning of Silence in Investment Treaties, 38(2) ICSID Review — Foreign
Investment Law Journal (2023) 322.

2. Serafin Garcia Armas and Karina Garcia Gruber v. Bolivarian Republic of Venezuela.
PCA: Case No. 2013-3. Available at https://www.italaw.com/cases/2869.
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1. Bilateral Investment Treaty, Spain-Venez., Nov. 2, 1995, 1996 U.N.T.S. 4 (entered into
force Sept. 10, 1997 )
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supra note 127, at 125; supra-Part I11.A. For a longer list of specific factors
considered by the individual chambers of the tribunal in subsequent cases, see
BROWER & BRUESCHKE, supra note 129, at 34-35.
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