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Constitutive Elements of Contract Simulation

Abstract

Contract simulation is a legal operation whereby the parties, through the conclusion of a counter-
letter, intentionally seek to amend, neutralize, or eliminate the effects of their apparent (simulated)
contract, which is concluded simultaneously with that counter-letter. In such cases, the apparent
agreement does not reflect the true intention of the parties but merely serves as a facade designed to
conceal their actual legal relationship. The conclusion of two contracts, one apparent and the other
secret, can, under certain conditions, lead to the formation of contract simulation; conditions that are
partly the result of the analysis of the form of the simulation operation (external elements) and partly
the result of the analysis of the terms and content of the agreement (internal elements).

An examination of the external elements of contract simulation reveals that the very concept
presupposes the existence of two contracts; Both are, by necessity, to be reduced to writing, while one
of them must, inescapably also be concluded secretly. The internal elements of contract simulation
also comprise two essential components: the requirement of simultaneity in the conclusion of the
contracts, and the necessity of a conflict between them.

In the view of French legal scholars and in the jurisprudence of that country, no significant divergence
of opinion is observed regarding the necessity of these elements for the formation of contract
simulation; However, numerous opinions have been expressed by French jurists and courts regarding
each of these elements and their role in the formation of contract simulation.

Under Iranian law, despite the absence of any explicit provision regarding the concept or the manner
in which contractual simulation is formed, it appears that the aforementioned elements may be
regarded as universal components constituting contract simulation. Accordingly, when examining this
concept within the Iranian legal system, the same factors may be taken into consideration.

Keywords: Contract simulation, Counter-letter, Simulated contract, Internal volition, Simulated
volition.
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4 Consensualisme des relations contractuelles.
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3 Acte authentique.

4 Cass. civ., 18 mai 1897 : DP 1897, 1, p. 505, note de LOYNES.

5 erga omnes.
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2 CA Paris, 19 mai 1982, JCP G 1983, IV, p. 210 et JCP N 1984, 11, p. 104 ; Cass. 3¢™ Ch. civ., 14 nov. 1972, Bull. civ. 11,
n° 605.

3 Paris, 2e Ch. A, 19 mai 1982, Yankov c. Pazderkova, JCP G. 1983 IV, p. 210.
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2 Simultanéité intellectuelle.
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4 Contrat de préte-nom.
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3 Cass. Req., 10 janv. 1939 : Gaz. Pal. 1939, 1, p. 480.
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