0IW (090> §9R> &) lunlS G 3 HIAT 40 (3181 (5313T Cudgume (il 4L

oS

sdongd Ll g B sk Olwlin (a5 sl obdl Ol 5 oo ot o3l) sy Sl (sle sl wli Ul Oyde oo gt Gsim 3 s3ls,1 3 (sl
8 s @JU o pll FYite f‘f:}l Ol & b cbimal shlse )5 5 o Bai (,.14, 5 Cewliasl ) &lsl3T 33l ool slajl 3 ccidls o cpl 53 5 o0
ol 63,50 b Lol dlis ol es gl e 5es 5 SN Sl SRR (llas osgie n@@.a ©3ls,l 8 L;.)b'TASM.:‘;a OLaS Lasls )l 3
2 S s bl aasl S by Ol i ) Oode gt G 53 pasas o5 45 a3 OLE L3S a o ppie (Wbl 2 AT L5 o -
S8 55 iS5 B el STl by cdslas ede s (dge SN Glays sdoms 45K S sl OF Wlis ool iy oy slal 3 (ol
s alotlie o ¢ o gos o o5 ol OT Wlis 050 B3 LS o gos ol B5a L5 & e Soe s & ST bl 5 LS G5
oS s s el Bl B elaal 5 S s sus ol S (slas s j).i.).;- ?_3}.5;- O see Sk (s gt o3yl g alE 3 O je
de ol 03 B Ok 0 peast G 5 i anke G s Gy < bl G 51 0T e 5 sl Joi onlie s )65 S b Sl
s Ol o s Guim O b 5l &S cidls OF o3le 5 (b 5y 4y coalsyl 3 o3l s 6 Al 1 e pee b oS ol OT Wi
S a3 dols S S5 e ges glaols 5l Cils 5 ol
A B Oy de oo st B i ¢ oldS B gi ¢ o sas ("lm cgalal 3 galsT rgads 0850,
Genealogy of the restriction of contractual freedom in the transition from ecclesiastical law to
modern private law.
Abstract
In modern private law, freedom of contract is often understood as a manifestation of the autonomy of private
will and the possibility of individuals to regulate their legal relations. In this understanding, a contract is
the result of a free agreement of wills and the legal order, except in exceptional cases, must respect it.
However, the history of contract law shows that freedom of contract has never been an absolute, limitless
concept, free from moral and public considerations. The present article, with a historical-analytical
approach and relying on conceptual genealogy, attempts to show that public order in modern private law
cannot be considered merely an exceptional and external rule on freedom of contract. The main question of
the article is how moral restrictions on covenant, promise, exchange, usury, embezzlement, coercion, fraud,
and exploitation, in the transition from ecclesiastical law and moral theology to modern civil law, became
transformed into the legal language of public order. The article's hypothesis is that public order is not simply
the intervention of the modern state in the realm of private will, but rather the new legal form of an ancient
concern with the moral and social limits of contract. The research method is descriptive-analytical with a
historical approach to legal concepts, and its sources are taken from ecclesiastical law, Roman law, modern
natural law, and modern private law. The conclusion of the article is that public order should not be
considered an enemy of contractual freedom, but rather its historical and institutional boundary through
which private law balances the autonomy of individuals and the protection of the public foundations of
legal life. Contractual freedom, in its profound and historical sense, is not the unfettered exercise of will;
rather, it is a freedom that derives its meaning from a framework of trust, fairness, legitimacy, law, and
institutional ethics. The more clearly and systematically private law articulates this connection, the better it
avoids both arbitrary interference in contracts and the sanctification of a will that could otherwise lead to
deception, exploitation, or the disruption of social order. From this perspective, public policy is not an
exception to the contract but a reminder that the contract—even in its most private form—is an institution
belonging to shared social life.
Keywords: contractual freedom; public order; ecclesiastical law; modern private law; good ethics.
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