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Lawsuit of Termination of Arbitration Clause or Agreement with Emphasis on Judicial
Procedure

Abstract

Paragraph 7 of Article 489 of the Iranian Civil Procedure Code declares the invalidity of the arbitration
agreement as one of the grounds for the invalidity and unenforceability of the arbitral award. Article 461
of the same Act also stipulates that in the event of a dispute regarding the validity or voidness of a
transaction or contract regarding arbitration, the court will first examine it and issue an award. The
combination of these two Articles and the principle of the independence of the arbitration clause from
the basic contract makes it difficult to express a uniform opinion on the various assumptions related to
the termination of the arbitration clause or agreement. In addition, the timing of the claim for termination
of the contract (whether before the arbitration, during the arbitration, or after the award) can also be
important in terms of the cause of the claim and its effects. The type of termination in question (voidness
or cancellation or revocation or rescission) should also be discussed as a relevant assumption in this
regard.

The review of this research is dedicated to domestic arbitration as well as Iranian judicial practice and
does not involve a comparative study. This paper examines the dispute over the termination of arbitration
clause or agreement, taking into account judicial practice, emphasizing the effect of this dispute on the
arbitration award, and suggests appropriate solutions based on practice and practical realities.

In light of the foregoing analysis, it must be accepted that the determination of those grounds for the
invalidity of an arbitration agreement that arise from the extension of a ground for invalidity of the
underlying contract to the arbitration agreement cannot be delegated to the arbitrator. This is the case,
for example, where it is established that one of the parties lacked legal capacity at the time of entering
into the contract, lacked intent for any reason, or that the contract was forged. In such circumstances, if
the arbitrator proceeds with the case and reaches the conclusion that such invalidity has extended to the
arbitration agreement, the arbitrator must terminate the arbitration on the ground that the arbitration
agreement is invalid, while expressly stating that determination of this issue falls outside the arbitrator’s
jurisdiction. At the same time, a ground for invalidity of the underlying contract may not directly render
the arbitration agreement invalid, or the underlying contract may come to an end for a reason other than
invalidity. Examples include an allegation that the subject matter of the underlying contract is impossible
to deliver or lacks legal or economic value, or that one of the parties claims that the underlying contract
has been terminated by mutual agreement (iqalah), rescinded, or automatically terminated by operation
of law. Based on the distinction and analysis set out above, disputes falling within this category may be
delegated to the arbitrator. Accordingly, given the separability of the arbitration agreement from the
underlying contract, the arbitration agreement remains valid in such circumstances.
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