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Subrogation Agreement of Banks in the Foreclosure of Collateral:
A Critique and Analysis of Judicial Decisions

Abstract

The shift in credit and facility policies within the banking system, driven by the legislature's intent
to support production, led to the enactment of the Law on Facilitating the Granting of Banking
Facilities (2007) and the introduction of the legal framework of the "Subrogation Agreement."
Under this novel tripartite model-—concluded among the lending bank, the facility recipient
(project executor), and the land-assigning authority (such as the Industrial Estates Corporation)—
upon the debtor’s default in installment payments, the assigning authority rescinds the initial
agreement and subrogates the bank, or a party nominated by it, to the rights and obligations of the
project executor. The fundamental challenge within Iranian case law lies in a profound split
among courts and divisions of the Supreme Court regarding the legal nature of this subrogation
and whether it falls under or is excluded from the scope of the mandatory rules of Article 34 of
the Amended Registration Act (2008). Some courts and divisions of the Supreme Court, relying
on the specific nature of Note 8 to Article 1 of the Facilitation Law and the provision for bank
subrogation in foreclosing on collateral without adherence to the conditions and procedures
prescribed by Article 34, consider the enforcement of bank subrogation as a specific exception
overriding Article 34. Consequently, they hold the direct acquisition of collateral and project
revenues by the bank valid without the need to undergo registration formalities. Conversely,
another judicial trend, relying on the underlying rationale of mandatory registration laws, the
statutory prohibition against banks obtaining irrevocable powers of attorney, and the necessity of
safeguarding contractual fairness, deems arbitrary foreclosure without expert valuation to be
invalid. The present study, through a critical analysis of conflicting judicial decisions and a
analytical-philosophical re-examination of the relevant statutes, aims to harmonize the rules
established under the Civil Code, the Registration Act, the Facilitation Law, and the Law on
Removing Obstacles to Competitive Production, while advocating for judicial control or
registration supervision over the subrogation clause. Accordingly, the bank is obligated to petition
the Enforcement Office of the Deeds Registration Department or a competent court, as the case
may be, to ascertain the exact legal claims and obtain a definitive current market valuation of the
collateral (including land, buildings, and improvements). Within this framework, the subrogation
clause merely exempts the bank from conducting a public auction; however, it does not confer an
absolute right of foreclosure without calculating the actual value and returning the surplus to the
debtor. Therefore, any foreclosure of collateral by a bank conducted outside the supervision of
competent legal authorities is null and void, and its annulment may be sought before the courts.
Keywords: Subrogation Agreement, Foreclosure of Collateral, Article 34 of the Registration Act,
Case Law, Contractual Fairness, Law on Facilitating the Granting of Banking Facilities.
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